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DETAILED ACTION 

1 . Applicants' arguments, filed February 14, 2008, have been fully considered and 
they are deemed to be persuasive in part. The following rejection is reiterated or newly 
applied as necessitated by amendment. They constitute the complete set presently 
being applied to the instant application. 

Status of the Claims 

Claims 1 , 2, and 5-1 6 are under examination. 

Claim Rejections - 35 USC § 101 

2. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 1, 2, and 5-16 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non-statutory subject matter. 

The instant claims are drawn to a process involving the judicial exception of a 
computational algorithm. Claims drawn to a judicial exception is non-statutory unless 
the claims include a practical application of that judicial exception as evidenced by a 
physical transformation of matter, or if the claimed invention recites a useful, tangible 
and concrete final result. In the instant claims, there is no physical transformation by 
the claimed invention, thus the Examiner must determine if the instant claims produce a 
useful, tangible, and concrete final result. See MPEP 2106. 
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The instant claims do not produce a useful, concrete, and tangible final result. A 
useful, concrete, and tangible final result requirement requires that the claim must set 
forth a practical application of the mathematical algorithm to produce a real-world result. 
The instant claims are drawn to determining the wavelength separation points via a 
computational algorithm to convey light to different detection channels. Although, light 
is conveyed to different detection channels, the conveyance of light is not a physical 
transformation. Furthermore, the claims as written do not suggest that any information 
is necessarily communicated to the outside world. Thus, the computational algorithm 
does not require a final result be produced. Since there is no final result in the claims, 
the instant claims do not include a useful, concrete, and tangible final result. Examples 
of amendments to overcome this rejection include amending the claims to identify/recite 
a concrete result (e.g., the readings of the emission spectrum) and to recite that the 
result is outputted to a display or to a user or outputted in a user readable format. 
However, applicant is reminded that any amendment must be fully supported and 
enabled by the originally filed disclosure. 

Response to Arguments 

3. Applicants have responded to this rejection by amending the claims to include 
the step of conveying light. However, the step of conveying light does not cause a 
physical transformation. Thus the computational algorithm of the instant claims must 
still set forth a useful, concrete, and tangible result. The claims, as written, do not recite 
a useful, concrete and tangible result and are non-statutory. 

This rejection is maintained from the previous office action. 
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Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

5. Claim 2 is rejected under 35 U.S.C. 102(b) as being anticipated by Lybarger et 
al. (Cytometry (1998) Volume 31, pages 147-152). 

The instant claims are drawn to a method of detecting emissions from fluorescent 
dyes by providing a sample with at least two fluorescent dyes, determining the emission 
spectrum of the dyes, determining the separation points of the emission spectrum by 
defining the intersection points of the individual spectra of each fluorescent dye and , 
conveying light from the sample to the different detection channels. 

Lybarger et al. teach a method wherein a sample with two fluorescent dyes are 
provided (page 148, left column, top paragraph); determining the emission spectrum of 
the dyes where they are excitable at a wavelengths that do not exceed the number of 
dyes (page 149); obtaining a measured emission spectrum (page 149; page 151, right 
column); determining the separation points of the emission spectrum in terms of 
wavelength to allocate the corresponding portion of the emission spectrum to a 
coresponding channel (page 149; page 151, right column); conveying the light from the 
sample into to different channels (page 148, right column, bottom; page 149, left 
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column, bottom); wherein the separation points of the portions of emission spectrum are 
defined by the intersection points (page 149). 

This rejection was necessitated by amendment. 

Withdrawn Rejections 

6. Applicant's arguments, filed February 14, 2008, with respect to the rejection 
made under 35 U.S.C. §1 1 2 2nd paragraph have been fully considered and are 
persuasive. These rejections have been withdrawn. 

Conclusion 

No claim is allowed. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
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shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 



Contact Information 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jerry Lin whose telephone number is (571)272-2561 . 
The examiner can normally be reached on 7:00-5:30pm, M-TH. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Marjorie A. Moran can be reached on (571) 272-0720. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Examiner, Art Unit 1631 
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Supervisory Patent Examiner, Art Unit 1631 



